Relevant Product: Istisna

Subject of Fatwa:

Sharia Structure for Financing a Partially Completed Property

Query:

The owner of a plot of land agreed with a contractor on the construction of a villa on the
said land. The construction was to be done in five stages, and upon completion of each
stage the land owner was to settle the running bill representing the proportional
construction cost after it was verified by the architect appointed by the owner. Upon
completion of the fourth stage and the settlement of contractor's running bill, the land
owner approached Dubai Islamic Bank requesting a financing facility to complete the fifth
and final stage (which had not vet started) as owner had run out of cash. The owner
offered a mortgage over property and the assignment of rental on completion of the villa
beside placing the property insurance in the bank's name.

The bank is willing to help the owner and is seeking guidance from its Sharia board as to
whether it can finance a partially completed property.

Pronouncement:

In order to complete the remaining construction work, i.e. the fifth stage in the
above-mentioned situation, DIB may enter into an Istisna contract with the land owner.
However, this will require the termination of the existing contract between the land
owner and the contractor.

Although the owner has settled contractor's bill relating to the fourth stage and the
contractor has not yet started the fifth stage, any liability resulting from premature
termination of the agreement shall be borne by the land owner.

Pursuant to the termination of the existing contract, the bank will sign an Istisna
agreement with the land owner for the construction of the fifth stage (the remaining
portion of the villa). In terms of the Istisna agreement, the bank will be the seller and the
land owner will be the purchaser of the fifth stage. At the same time the bank will enter
into a parallel Istisna contract with any contractor (including the existing contractor),
whereas the bank will be the purchaser and the contractor will be the seller.

The amount of the first Istisna contract signed by the bank with the land owner shall be
higher than the amount of the parallel Istisna contract the bank will sign with the
contractor, the difference being the bank’s profit. The amount of each contract will be
payable as per the agreed payment schedule and all specifications and terms and
conditions of both contracts shall be the same, except the delivery date which can be
earlier in the parallel Istisna contract compared to the main Istisna contract signed by the
bank with the owner in order to ensure timely delivery to the owner.
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Relevant Product: Istisna

Subject of Fatwa:

Sharia Structure for Financing a Project on Long-term Lease Land

Query:

A customer of an Islamic bank wants to construct a school building for which he has
requested the Islamic bank for finance. The land whereupon the building will be
constructed is not owned by the customer but taken by him on a long-term lease from
the government. A Shariah compliant structure is sought which enables the Dubai Islamic
Bank to finance the customer.

Pronouncement:

The hybrid structure of Istisnah and forward lease is the most suitable to finance the
construction of the school building. However, since the land is not owned by the
customer - rather it is owned by the government and the customer is merely a lessee - it
is required by Shariah that prior to entering into the hybrid transaction by Dubai Islamic
Bank, it obtains permission from the government (i.e. the land owner) to finance the
construction of the building on its land and to be able to derive all financial benefits from
the building. Such permission arrangement is called Musataha. The structure of Istisnah
and forward lease may be executed in the following manner:

Istisnah

1. The bank will purchase the described project (the school building) from the customer
by entering into an Istisnah agreement;

2. By virtue of the agreement, the bank will be the buyer (Mustasne) and the customer
will be the seller (Saane) of the described school

3. The purchase price will be paid by the bank in a phased manner during the construc-
tion period according to the agreement;

4. The customer may build the project himself or get the same constructed and handed it
over to the bank by a third party contractor on the agreed specifications and date;

5. On completion, the customer will deliver the project to the bank under Istisnah and
bank will subsequently hand over the building to the customer in order to commence the
lease.

Forward lease

1. The bank and customer will enter into a forward lease agreement at the same time
when they sign the Istisnah agreement where the details of the project to be leased, the
lease term and the lease rentals etc. are described in detail;

2. The lease term shall be divided into agreed number of sub periods. The lease
commencement date should be fixed in clear terms,

3. Rental will comprise of the following elements; a) Fixed element: representing the
recovery of the investment made by the bank in purchasing the asset. b) Variable
element: representing the bank's return on the investment, either an agreed rate for the
entire lease term or based on a benchmark plus margin;

4. The lease will commence and the rent will start accruing only upon completion and
delivery of the project by the bank to the customer. In case of late delivery, the rent will
be due from the actual delivery and the expiry of the lease period will be re-adjusted
accordingly;

5. If the customer delays the delivery of the school building to the bank being the seller
under Istisnah, he will pay certain pre-defined compensation to the bank for the delayed
period.
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