Relevant Product: Mudaraba

Subject of Fatwa:

Roll-over of the Mudaraba Facility

Query:

Dubai Islamic Bank has entered into a Mudaraba (fund management) agreement with a
customer to invest a bank's capital in a project for a fixed period. Due to certain
circumstances, the customer is not in a position to return the Mudaraba capital along with
realized profit, and has requested for a roll-over of the Mudaraba facility.

Sharia guidance is sought on how to address this situation.

Pronouncement:

In principle, if the Mudaraba is for a fixed period of time, the customer (as Mudarib/fund
manager) must return the Mudaraba capital and the bank (as Rab Ul Mal/fund provider)'s
share of the realized Mudaraba profit at the end of the Mudaraba term.

If the customer (as Mudarib) is not in a position to return the Mudaraba capital at the end
of the Mudaraba term, as per Sharia principles the Mudaraba capital and the bank's share of
realized profit will be transformed into a debt on the customer and the bank would not be
permitted to seek any amount over and above the debt amount since this would be
tantamount to interest.

Furthermore, in accordance with the principles of Sharia, the debt cannot be treated as
Mudaraba capital for the purpose of the roll-over because the Mudaraba capital should
either be in cash or kind which can be utilized for certain business transactions of economic
value.

With regard to the specific query the following scenarios may arise:

a) In the case that the customer (as Mudarib) had invested the Mudaraba capital in certain
business activities and has not been able to complete the objectives of the investment
plan, the tenor of the Mudaraba contract may be extended by the required period, provided
the Mudaraba capital remained invested and that the redemption has been delayed due to
reasons beyond Mudarib’s control and that there is a likelihood that the Mudarib would be
able to realize the Mudaraba investment with the desirable profit within the extended
period.

b) If thisis not the case and it has been found that the delay in liquidating the Mudaraba
was due to the breach, misconduct or negligence of the customer (as Mudarib), the Sharia
position is clear that the entire Mudaraba capital gets transformed in to a debt on the
customer, Resultantly, the bank would not continue to be Rab Ul Mal but a creditor to the
customer. However, the amount shall be frozen and the bank shall not be in a position to
claim any amount over and above the originally invested Mudaraba capital. Some scholars
allow the Rab UI'Mal to also add the expected profit which was projected by the Mudarib at
the time of receiving the Mudaraba funds.

If the customer in scenario B does not pay its obligation, the bank may give relaxation in
time or can liquidate the collaterals provided by the customer (if any) and realize its claim
for the Mudaraba amount.
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Relevant Product: Mudaraba

Subject of Fatwa:

Partial Return of Mudaraba Capital

Query:

A general trading company had availed a Mudaraba facility for a Mudaraba term period of
three years from Dubai Islamic Bank. The purpose of the facility was to finance the
expansion plan of the company. As per the terms of the Mudaraba agreement, executed
between the company (as Mudarib) and the bank (as Rab-ul-Maal), the company was
required to liquidate the Mudaraba at the end of the Mudaraba term period and return the
Mudaraba capital (then intact) and the pre-agreed percentage of the Mudaraba profit (if
any) to the bank.

However, the company approached the bank in the middle of the agreed Mudaraba term
period seeking possibility to return part of the Mudaraba capital invested by the bank
under the Mudaraba agreement. From a commercial perspective the bank has no objection
in accepting the company's request provided there are no Shariah issues.

Shariah guidance is sought in this regard.

Pronouncement:

In principal, it is permissible for Dubai Islamic Bank (as Rab-ul-Maal) that has invested the
Mudaraba capital in a business project under a Mudaraba agreement to allow for partial
return (to the extent intact) of the Mudaraba capital during the Mudaraba term period.

The parties to the Mudaraba agreement may agree on the basis of the partialreturn (to the
extent intact) of the Mudaraba capital either in the Mudaraba agreement or may mutually
agree on the same at any time during the Mudaraba term period if such arrangement has
not been covered in the relevant Mudaraba agreement. However, before return of the
Mudaraba capital it is necessary to determine whether or not the Mudaraba capital is still
intact. This step is required from a Shariah perspective since the Mudaraba capital invested
by the bank through Mudaraba is not in the nature of a fixed receivable loan. The nature of
the Mudaraba capital is that of an investment, which is subject to increase in case of
profitability or decrease in case of loss.

The determination of the Mudaraba capital either with respect to the partial return (to the
extent intact) during the Mudaraba term period or the total return (to the extent intact) at
the end of the Mudaraba term period is achieved through liquidation of the entire subject
project either on a constructive or actual basis.

In case of partial return during the Mudaraba term period, if upon the determination (for
example by constructive liquidation) the Mudaraba capital is still intact then the company
may be required to return part of the agreed Mudaraba capital along with the entire profit
entitlement of the bank on the date of such determination. The balance of the Mudaraba
capital may then be re-invested by the company on Mudaraba basis for the rest of the
Mudaraba term period.

If upon the determination (for example by constructive liquidation) the Mudaraba capital
has occasioned a loss due to market considerations without the negligence or misconduct
of the company then the extent of the loss is to be borne by the bank and the Mudaraba
capital will decrease accordingly. In such a situation, the basis for determination either for
partial return (during the Mudaraba term period) or the total return (at the end of the
Mudaraba term period) will be the actual remaining Mudaraba capital and not the original
Mudaraba capital, which was invested at the time of creating the Mudaraba partial
liquidation will be applied on the current Mudaraba capital amount and not the original
Mudaraba capital amount.
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Subject of Fatwa:

Early Termination of the Mudaraba Facility

Query:

Dubai Islamic Bank (as Rab-ul-Maal) extended a Mudaraba facility to a customer (as
Mudarib) for investment in his trade business. The facility was disbursed pursuant to the
entry into the Mudaraba agreement and the Mudaraba capital was invested by the
customer in accordance with the investment plan.

During the Mudaraba period the customer approached the bank seeking an early
termination and settlement of the Mudaraba facility. Commercially the bank has no
objection in accepting the early settlement request of the customer provided the
Mudaraba is profitable in accordance with the projections of the anticipated profit.
However, Shariah guidance is sought in this regard.

Pronouncement:

Mudaraba is not a binding contract, and each party has the right to terminate the contract
on its own discretion. However, if a Mudaraba period has been agreed upon between the
parties then the Mudaraba is binding for such period and no party can terminate it on its
own fill the completion of such Mudaraba period. In the above situation, where the
Mudaraba period has been agreed between the parties and the customer has requested to
terminate the Mudaraba before its maturity date, the bank may accept the request for
early termination from the customer considering the following;

At the time of early termination of Mudaraba, the Mudaraba assets must have the ability of
being subject matter of either actual or constructive liquidation;

The bank will only be entitled to its share of the Mudaraba profit if upon the liquidation of
Mudaraba, it transpires that the capital is intact and profit has been actually realized.

The ratio of profit distribution will not change due to early termination of Mudaraba and
shall be the same as had been agreed between the parties in the Mudaraba Agreement i.e.
if the profit was agreed to be distributed 50% for the bank and 50% for the customer then
the same shall form the basis for the determination and distribution of the Mudaraba profit
even in the case of early termination. Notwithstanding the aforementioned, based on the
actualliquidation of the Mudaraba assets the actual profit entitlement of the bank may not
be the same as the anticipated profit projected by the customer in the Mudaraba
agreement provided that the customer has not been negligent or is in breach of the terms
of the Mudaraba agreement.

It the Mudaraba agreement contains an incentive determination mechanism for the
customer then the same shall be applicable for the determination of the actual entitlement
of the bank in the Mudaraba profits (if any) realized under the Mudaraba and the incentive
that was due and payable to the customer in addition to the share of the customer in the
Mudaraba profits. Upon liquidation of the Mudaraba, if it was determined that the
Mudaraba incurred losses due to market conditions then the bank would only be entitled to
receive the remaining balance of the Mudaraba proceeds determined from the liquidation
and the customer would not be entitled to receive any amounts from the Mudaraba
(except such amounts that have been incurred towards the expenses of the Mudaraba. In
the event of the Mudaraba incurring losses due to the negligence of the customer then the
customer would be liable from a Shariah perspective to indemnify the bank for the loss in
the Mudaraba capital and the amount projected as anticipated profits in the investment
plan for the period until such liquidation.

In the light of the above considerations, the bank (as Rab-ul-Maal) may consider the early
termination request of the customer (as Mudarib) and decide accordingly.
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